RE: A PROPOSLED LONDON GAY REFUGE

OPINION:

1. 1 am asked to advise the steering committee
for the above venture who are concerned about the legal
aspects of setting up such a refuge. The idea for the
hostel is in essence to provide a sympathetic refuge for
some at least of the people who arrive in London in the
middle of a crisis of sexual identity, or caused by |
declaring their sexuality and so forth. I hope I do not
confine the categories too far. The main purpose is to
deal with.personal crisis and not just provide congenial

accommodation,

i The organisers foé?éc that applicants would be
‘referred to the.hostel by agencles already in existence,
and they wild be vetted by the hostel workers. Stay would
be for long enough to allow a calm period, start claiming
benefit or get a job, and find more long term accommodation.
Three weeks would normally be the extent of stay, It is
envisaged that there would be three, resident workers,
elther paid or getting free accommodation etc. The
committee envisage house rules, and clearly have it in
mind that this institute will have to be very carefully
run. They propose to include conzultatioﬁ with the police

in their preparations.

35 There is ne dcunt that difficulties could easily



arise with a refuge like this, .Even though there would

be no difECt puglicity, theiihstitution is bound to

become known in time. It is easy to imagine unpleasant
end cheap publicity in the mofé prurient newspapers.

Such publicity is embarrassing to ﬁhe police, particularly
if it catches them by surprise, and I feel that consulting
them, perhaps in a meeting with Instructing Solicitors
representative, would be an excellent stdrt. I am sure
that the steering committee are noﬁ only concerned to
avoid conviction but also nrosecution, and I take that as

my starting point in dealing with thé criminal law.

b T think it will be helpful if I summarise the

reievant criminal law, It is most easily broken.down by

reference td age group, and I will do that shorcly.

However, it is wise to grasp the legal principles behind

any sef of offeﬁces. I hope the committee will forgive me

M0

for quoting a relevant passage displaying the Cf&AsQ%

majesty of the criminal law on this field. 1 quote from

Lord Reid's speech in the case of R.-v- Knuller (1973)

AC %35 CAR 633 4t pagé 64142,
"I can now turn to the_appellanﬁs second argument,
They saf that homosexual acts between adult males
in private are now lawful, so it is unreasonable
nnd.cannot be éhe law that either persons are
guilty of an offence if they merely put in touch

with ome another two males who wish to indulge in



such écts. But ﬁﬁerc iz a material difference
.between merely exempting certain conduct from.
criminal penaltieslénd making it lawful in the
full sense., Prostitution and gaming afford
exémples of thic difference. So we must examine
the provisions of the Sexual Offences Act 1967

to see just hovw far it altered the old law. It
ena;ts,subject to limitation that a‘homosexuél act
in private shall not be an offence, but it goes

no farther than that. Section 4 shows that procuring
is still a serious offence .... I find nothing in
the Act to iudicate that Parliament thought or
intended to lay down that indulgence in these
?ractices ¥ not corrupting. I recad the Act as
sayipg that, even though it may be corrupting,

if people choose to corrupt themselves in thig
way, that is their affair and the law will not
interfere. But no licence is given to others’

to encourage the practice',

5. . That case of Knuller corfcerned ‘contact advertiéements
which, it was accepted, were aimed at and‘attracted men whé
were already homosexual, and likely to be over 21 years of

agé. It is beyond dispute.that to publish such édvertisements
is an offence and yet it is done very comeonly today. The
reason is that the authorities use éheir digcretion not to

prosecute because they think they have better things to do

with their time. It is the: classic exomple of the two



sometimes distinet considerarionis:

)

(1) Is it technically an offence;
(2) Will the authorities proseccute?
B For people over 21, homosexual acts are not

criminal if they are done "in private”. If someone else

is in the room, that is not "in private" even iLf the

third person is asleep. Furthﬁrmore the idea of privacy is
excluded if a third pesrty is "likely to come upon the scene'.
1 am sure I do not nced to explein what constituﬁes the
offences of gross indecency, indecent assault or bugegery,

If a person wishes such an act to take place and does

something to make it happen then he may be guilty of

"counselling or procuring" that offence. Or if an institution

is abused for the provision of sex, theorganiscrs might face
a congpiracy charge. For exemple those who organise a party
with the intention that adults shall have homosexual conﬁact
in the same room would be guilty of such a copspiracy.

There is a specific offence of procudng Iin the Sexual
Offences Act 193?.  §ggpion 4y (1) a man who procures
énother man to commit with a tHird man an act of bﬁggery

| which by reasoﬁ.of-section 1l of this Act is not an offence
shall:be liable .... to imprisonment for a term not exceéding
Ewo ?ears”. Procuring does not mean ag much as it sounds;

te put two men in the same bedroom, knowing them both to

o

be homosexual (or a man and a woman knowing them both to

be heterosexual) might without more to he procure.
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Ty 'T For men under 21, no homosexual actlvity.is
legal, Thus, whether in private or not, such sexual
contact as may occur constitutés the relevant offence
(indebént assault etc.) To procure such an offence is

Lt
8 EIIERTIm.crime, IT operates in precisely the same way
as the section 4 Offence I have outlined above. . By
Section 14 of the 1956 Sexual Offences Act it is an
offence for a person (male or female) to make an indecent
assault on a woman. Section 14(2) enacts "a girl under.the
age of sixteen cannot in law give ahy conscent which would
p%event an act being an assault for the purposes of this
Seétion". In other words any sexual activity, cven such as
kissing and mutual ;aressing betwéen two peouple, 6ne or both
of whom is é.girl under sixteen, constitutes indecent assault.
_'The ancillary offences of procuring cte.,operate in the identical

way.

<o

4 The charge of running a disorderly house is
sometimes used against managers or organisers of instifutions,
most recently and publicly against Cynthia Paine, The
essence of this offence is'affront to the public dégency

by reason of lewd or indecent'diSplays of dctivities within
;-the house. It appears to he increasinly employed to deal
more easily with émédeazs . It is so unclear in its
content that it is difficult to define but might possibly

be considered ébout any institution which was being

secrutinised by the police in regard to sexual behaviour,
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Finally a great deal has been heard recently.of conspiracy"
to corruﬁt public morals, by reason of the P.I.E.trial.

‘That was the charge in Knullér-from-which I have quoted above.
This.is the heavy artillery in the field. Any such indictment

framed in these circumstances sould probhably run as follows: y

"A B C and D did on divers days ... conspire
together to in&ite, counsel or procure the
comnission of {the various specificvoffences'by
various people) with intent to corrupt and debauch
the morals of the public"; Such a charge is
appropriate when it is alleped that Dfendants

had a.concerted plan to effect particular gexual
offences with a general purposc of "undermining

the fabric of society’.

9. I hope that that very short summary of the
relevant law is sufficient to make it plain that the
organigers of such a refuge as is proposed will have to be
very careful indeed about the criminal law. It woﬁld
be naivé to supbose that in a place designed for gay people

where they arrive at moments of stress and .frimdlessness,

at moments when they aTe concerned with sexuality more than

anything else, that sowe OX a1l of the substantive offcnces ﬁ
1 have listed will occur.. No doubt the trust and concern

of the refuge will oceasionally be abused., More often,

natural humon warmth will fipnd sexual expression to

whatever degree. 1L Lhaﬁ : . within the contemplation of

the organisers and rhey go «m and set up the refuge, and



such actual offences ocecur, ;hen.techmicallylthe

organisers will be guilty. Even more, if a resident worker
directs twe yoﬁng men to chare'a room, the police raid and

catch them in flagrante delicto, the worker may very well

be technically gullty of procuring.

10. However I do think that with the co-operation
of the authorities, and with propex care in management
the committee can ensure that they are not proggggted.

The advance consultation% with the police is viggl. The
imprimatur of the relevant social work authorities will help
to gain the co-operation of the police, Aftor all, the
committee offer a vastly better alternative than a
predatory Bishop of Medway}or even lonely and possibly
suicidal people enduring anonymous lodgings., The police
will be quite aware of all that. The "no-sex" Rule mist be
alreal one, and must be seen to be so by the police.

There will no doubt be problems in putting that across
without making the refuge unacceptably authoritarigys in
tone, but it must be done. It may be that there should
be written rules given to any new person coming into the
hostel. There should be some way of shbwiﬁg beyond dbubt
that each person coming in has been told of the rule,
Furthermore, thé rule should be followed up. If someone
1s caught brea-king the rule;that should be discussed and
the.discussion noted. There should be regular and formal,
minﬁted meetingswhich can be used to show the authoritieg

that the committee are in ¢lpse and regular touch with the

residents and workers in the hostel, and I am thinking of



fortnightly or weekly, rather than quarterly. Regular
liasons with the local Social Services would also be very

useful.

Ll In my view, the committee would be very unwise
to allow anyoﬁe under 17 to stay in the refuge. TFor hetter
oT worsé, keeping anyone of 14 years or under in such
circumstences will be regarded as wrong and will invite
irevitable attack from the authorities. Furthermore it
will involve the hostel in all the civil procecedings likely

ove -
to be mounted ¥ that age group - wardship, care proceedings,
.and possibly mﬁtrimonial custody proceedings will inevitably
involve the hostel in endless.diffiaulties. Would 1t be
possible to lia;e with the local authority once the refuge
' 1

has been set up, so that people of this age lived in local
authority accommodation with support from the Refuge staff
and residents, perhaps using the refuge as a day-centre?
I am sure there are practical alternstives of which the
members of committee have far more knowledge than I,
However, I am certain that if the police knew that 14
to 16 year olds were in the refuge having left their
familiges, that would change their &pproadhlto the whole

ldea, very much for the worse.

125 The essence of the matter is this; if the
police and the authorities feel that (a) the refuge is
well and responsibly run; (b) noone in charge or in

authority is abusing their position in any way; (c¢) the



reisdents are firmly made aware that sexualéctivity'
may endanger the institutipn agd really is not allowed
and (d) that no one who is not.reasonably mature is
admitted to stay, then they will not wish to interfere.
However, I mustlstréss that ther will always he a risk of
progecution, By the very nagie of this institution it is
1
open to lurid misinterpretation. It will be unique, as
the only exlsting, officially homosexual live-in institution
in existence in this country, Public attentioh will be
inevitable, and way well, for all the efforts of those in

. L _ b
charge, result in the police taking action in respose to

7
that political factor, The ground will have to be laid very

carefully indeed to succeed.

I hope that this Opinion is sufficiently
informative and coversz the necessary ground. T should

be glad to advise further in conference or in writing.

%Wﬁam

STEPHEN IRWIM

1 Dr. Johnson's Buildings
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